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In Re: Nonadministrative Variance 
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Country Club 
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Department Reference: 
File No P-24-079 

 
 
Party of Record’s Response to Applicant’s 
Prehearing Brief 

 
 
  

This party of record respectfully submits this response to the Applicant’s Pre-Hearing 

Brief in Support of Variance Application 

  

I. Introduction/Summary 

Applicant submitted a pre-hearing brief in support of its variance application which 

fundamentally misdirects the examiner and misapplies case law numerous times. 

For example, the Applicant concluded that the Club “applied for and received a 

conditional use permit” in 1990 for the erection of a 50’ nylon fence. App. Brief at 4.  

Applicant here,  then went on to quote “the City of Medina” stating that “[i]t further concluded 
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that the fence ‘should have no detrimental effects [on neighboring residences] …”  Neither the 

Hearing Examiner nor the City of Medina said that. To the contrary, those quotes were lifted 

directly from Applicant’s then-consultant, Bob Burke’s,  September 18, 1991, letter to the 

Medina Planning Commission. Attribution of these statements to the City of Medina is simply 

untrue.  See Applicant’s Exhibit A. 

 Moreover, the Planning Commission scheduled a hearing on September 24, 1991 which 

continued the matter to a new hearing date. See Exhibit A. At the hearing which followed on 

October 29,1991, Applicant “withdrew their application to construct a fence to enclose the 

driving range, which appears prompted by a substantial and vocal opposition from golf course 

neighbors before the scheduled permit hearing. See Exhibit B. The conditional use permit, 

sought by Applicant in 1991, was never granted by the city.  

This is not the only error in the Applicants brief as it misapplies case law upon numerous 

occasions in an attempt to support its arguments. 

Other errors and misfires can be found in Applicants brief in support of its claims which 

will be exposed here.  When applying the appropriate law to the real facts in this matter, it may 

be seen that there is no viable path for Applicant to receive a variance to increase the height 

limitations for a fence around its driving range.   
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II. Argument 

  

A.  The Variance is not necessary to make reasonable use of the property and is not 
because of special circumstances relating to the size, shape, topography or other 
factors that substantially constrain development. 

Applicant cites Buechel v. State Department of Ecology for support of its declaration that 

what amounts to a reasonable use “depends upon what was a reasonable expectation for the use 

of the property in 1952…” App Brief at 7.  This sentence fragment in Buechel was lifted out of 

its context then and clearly misapplied. 

Buechel actually states:  

“To some extent the reasonable use of property depends on the expectations of 
the  landowner at the time of purchase of the property. If  existing land 
regulations limit the permissible uses of the property at the time of acquisition, 
a purchaser usually cannot reasonably expect to use the land for prohibited 
purposes.”  Buechel v. Department of Ecology 125 Wn.2d 196, 209 (1994) 

A simple reading of Buechel in its entirety – or even the entire paragraph referred to by 

Applicant, reveals that the Court intended to ensure that a landowner could not claim that a use is 

a reasonable use when they knew or should have known that such a use was prohibited at the 

time of purchase.  The Buechel holding was never intended and cannot be used to circumvent a 

municipality’s authority to zone a property or implement various dimensional requirements that 

necessarily follow from such zoning. Accordingly, that the property here was purchased by 

Applicant in 1952 should have no impact on what is considered a reasonable use for the zone.  

Nevertheless, here, the question is not whether or not the Club can continue to 

operate a golf course – of course it can as its allowed under the City code – but rather whether 

the variance is required to make reasonable use of the property as a golf course. The Applicant is 
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not entitled to erect fencing that is more than twice the height limit allowed in the zone simply 

because it purchased the property prior to Medina’s incorporation.1 Even if the use was 

nonconforming with the current code, it would still be subject to reasonable zoning restrictions 

which do not require immediate cessation of its use.2 

There are no factors, whether in the Code’s definition or otherwise which show that 

factors related to the land itself substantially constrain development. The course has operated in 

its current form for the last 72 years and already more than fits Medina’s requirements for 

operating a golf course – it has a minimum of “nine holes for playing golf, including improved 

tees, greens, fairways, hazards, and a  driving range”3 It also is more than the required 130 

contiguous acres.  

There is no definition of “driving range” under the Medina Municipal Code. There are no 

minimum lengths or widths of a driving range and there is no minimum requirements of what 

clubs must be hit at a driving range. Merriam-Webster defines “Driving Range” as “an area 

equipped with distance markers, clubs, balls, and tees for practicing golf shots.”4 The Course 

had a driving range and can continue to have a driving range “undersized” or not. 

 

 

1 It is also noteworthy that nearly all of unincorporated King County’s zoning designations had maximum height 
limits of 35ft at the time of the Golf Course was created. 

2 See Rhod-A-Zalea & 35th, Inc. v. Snohomish County, 136 Wn.2d 1,12 (1998) citing Mt. Bethel Humus Co. v. 
Department of Envtl. Protection & Energy, 273 N.J.Super. 421, 642 A.2d 415 (1994). 

3 See MMC 16.12.080 
4 “Driving range.” Merriam-Webster.com Dictionary, Merriam-Webster, https://www.merriam-
webster.com/dictionary/driving%20range. Accessed 9 May. 2025. 
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It is true that Applicant’s property has some critical areas upon it, they are not so 

burdensome as to substantially constrain development as evidenced by the 6600 yd “premier” 

golf course, driving range, 6-lane swimming pool, tennis and pickleball courts and a clubhouse 

currently on the property.5 It can clearly still fit “nine holes for playing golf, including improved 

tees, greens, fairways, hazards, and a  driving range” even with any critical areas present on the 

site. 

B.  The Variance is not necessary to relieve a material hardship such that the 
material hardship relates to the land itself and not problems personal to the 
applicant. 

 

The Applicant conflates “continued development” with a hardship related to the land 

itself and not problems personal to the applicant. The Code defines hardship in the negative 

stating “"It shall not be deemed a hardship if the applicant can develop the property for its 

allowed use under the zone without the granting of a variance."6 Here, there is no requirement 

for continued development.  

The Course is developed for its allowed use under the zone. It operates an 18-hole golf 

course with a driving range. Even if we assume a golf course as defined by the City includes “at 

least 9 holes for playing golf, including improved trees, greens, fairways, hazards and a driving 

range” and that is required to operate a golf course in Medina, there are no limitations on the 

minimum size of that Driving Range and there are no requirements that such a course must 

 

 

5 See Applicant’s Website at:  https://overlake.club/web/pages/amenities 
6 MMC 16.72.030(G). 
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“continue” development. The Applicant has further made no claim there is not enough land 

present on the property to build a full-size range if it desired to do so.  

In the Yang Variance matter, Medina’s Hearing Examiner determined that material 

hardship was interpreted to mean that the applicant would be unable to make any feasible use 

of or reasonable return from the property in determining that constructing a home office in a 

setback did not justify the grant of a variance. Although utilizing a portion of the home’s existing 

3,446 square feet as an office may present difficulties, it did not constitute a material hardship. 

See Yang Variance, No. P-21-089 (2022).  That is a largely consistent definition to Medina’s 

Code definition of hardship.  

In Theory, Applicant could remove the first and second holes on the golf course and add 

more range area, just as Yang would likely have to remove walls or bedrooms to create more 

office space. Those holes (which are potentially impacted by errant balls) - could create 

difficulty but wouldn't amount to undue hardship under the code because even if the Applicant 

only had 16 holes, it would still meet Medina’s definitional requirements for a “Golf Course.” 

The fact that it might be in violation of their lease in the Clapp Agreement is a problem which is 

personal to the applicant and not a problem with the land and not a question of whether they 

continue to have reasonable use of the property as a golf course. 

Accordingly, no serious question can be raised that Applicant does not have the 

reasonable use of the property as a golf course. With no material hardship, as defined in the code, 

Applicant cannot satisfy this variance criteria because the property can and has been developed 
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for an allowed use - there is ample space for a 9-hole golf course with a driving range despite the 

minimal critical areas on the property.  

C.    Granting of the Variance will be materially Detrimental to public welfare or 
injurious to the property or improvements in the vicinity and zone in which the 
subject property is situated. 

Applicant posits that the fourth element of the variance criteria is “to ensure that the 

ordinance passes constitutional muster.”   It argues that a height variance to permit the erection 

of the range net will mitigate “the risk of escaping golf balls and resulting physical injury or 

property damage...” and it is therefore, “...a valid exercise of policing powers and Is not 

detrimental to the public welfare or injurious to the property or improvements within the vicinity 

of the range.” App Brief at 9-10.  

This argument is inapposite and a further misdirection. This criterion has nothing to do 

with constitutionality of allowing variances or exercise of police powers. Rather, there is already 

some presumption that a variance will benefit the landowner but the criteria creates a balancing 

test in which that variance will not be granted if it is materially harmful or detrimental to public 

welfare or property or improvements in the zone. Materially detrimental is the chosen test for the 

City of Medina. 

Applicant argues that any injuries are limited to inchoate harms such as damage to some 

property owners’ views and the residential feel of the community and that “it is difficult to 

conclude that these alleged harms amount to actual injuries.” App brief at 10. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 
PARTY OF RECORD’S RESPONSE 
TO APPLICANT’S PREHEARING 
BRIEF 

8 Law Office of Aaron M. Smith 
999 3rd Avenue Suite 700 

Seattle, Washington 98104 
(425) 298-3557 

Aaron@AMSmithLaw.com 
 

Neighbors to the golf course, likely do not have “view rights” as they might be 

memorialized in an easement, however, they do have injuries that are cognizable and rights that 

are protected.  The Court in McColl v. Anderson, put it clearly: 

“Generally, there is no property right to a view across a neighbor's property. Collinson v. John L. Scott, 
Inc.,55 Wn.App. 481, 485, 778 P.2d 534 (1989). However, a zoning ordinance can create a property right. 
Asche [v. Bloomquist,132 Wn.App. 784] at 797-98; see also Veradale Valley Citizens' Planning Comm. v. 
Bd. of County Comm'rs of Spokane County,22 Wn.App. 229, 232, 588 P.2d 750 (1978). "A property right is 
protected by the United States Constitution when an individual has a reasonable expectation of entitlement 
deriving from existing rules that stem from an independent source such as state law." Asche,132 Wn.App. 
at 797. In Asche, a specific zoning ordinance existed to regulate building height and building over the 
specific height would be approved only if it did not impact neighboring views. Asche,132 Wn.App. at 798. 
This zoning ordinance created a property right. Asche,132 Wn.App. at 798 (From  McColl v. Anderson, 
46728-3-II, (Wash. Ct. App. Nov. 17, 2015). 

Huckleberry Trust v. City of Medina also echoes this analysis when it determined that a 

children’s playhouse which was in close proximity to a neighbor’s boundary line should be 

denied a variance when it found that “that the noise and view impact would be detrimental to the 

public welfare or injurious to properties in the near vicinity.”7 

These cases are distinguishable from the Pierce v. Ne Lake Washington Sewer & Water 

District case cited by the Applicant in which a water tank was constructed which complied with 

all zoning standards but impeded grand views from the Pierces’ home. Appellants Brief at 10. 

The Court concluded that the Tank was fully cognizable when the Pierce’s purchased their 

property and so there was no injury.8 

 

 

7 Unpublished Opinion, Huckleberry Trust v. City of Medina, no. 55937-1-I, Court of Appeals of Washington, 
Division one, 134 Wash. App. 1007 (July, 24 2006). 
8 Pierce v. Ne Washington Sewer & Water Dist., 123 Wn.2d 550, 870 P.2d 305 (1994).  
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Here, the neighbors presumably understood that the maximum building height was 25ft 

throughout the golf course and their right to all views above that 25ft would be protected. This 

protected view is of significant value to those who live in the vicinity. As Appraiser Bob 

Chamberlin makes clear in his report that there is significant loss in property values due to the 

proposed project. Given the relatively short period given for this response, Mr. Chamberlin’s 

report is not available at this writing but will be submitted into evidence at or before the time of 

the variance hearing and Mr. Chamberlin will also be available for testimony upon request.   

 

D.    The Applicant cannot show undue hardship if it implements the proposed 
Alternative Development Concepts 

Applicant dismisses three different alternative development concepts with little more than 

idioms and far-fetched hypotheticals. 

First, Applicant claims that replacement of the driving range with an alternative facility 

would require a “site-specific exemption to the definition of a golf course use in the City of 

Medina.” However, “driving range” is without definition in the City of Medina. If the range is in 

fact a driving range or even a “virtual driving range” it wouldn’t require a use variance or a “site-

specific exception to the definition of golf course” as evidenced by the fact that they already 

maintain a facility which has a simulator/virtual range. The Club explains on its website that “we 

offer a driving range featuring heated hitting bays and a state-of-the-art learning center which 
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includes virtual golf and the ability to take a lesson using trackman technology, hitting into the 

screen or out onto the range.”9 This is simply another misdirection. 

Second, Applicant believes that an “irons only” proposal “cannot practicably be enforced 

or would constitute such a severe restriction on the use of the range so as to defeat the purpose 

of having such a facility.” App Brief at Pg. 13. However, the Applicant’s expert makes a similar 

recommendation when using the forward half of the grass tee area stating “I recommend that 

when using the forward half of the grass tee area, Drivers and 3 Woods should not be used.” See 

City Exh 1210The Applicant’s expert explains that “[f]or the Overlake Driving Range, there are 

multiple hitting areas from grass tees, thus the distance to the end of the Range will vary from 

day to day.” The Applicant would necessarily have to find some way of enforcing a “no drivers 

and no 3-woods policy for the forward half of the grass tee area anyways to comply with the 

expert’s recommendation. In the end, Applicant is a private, members-only club and enforcement 

of its rules, to keep its members and guests reasonably safe - like not using drivers on the range – 

can and should be easily enforced.  This is another red herring to be ignored. 

Finally, the Applicant explains that its expert will testify that flight restricted balls that 

market themselves as 80% or less are “dubious at best.” While we can’t anticipate the expert’s 

testimony fully, we expect that he won’t be able to testify that he has conducted testing on all 

sub 80% flight restricted balls. Pointfive Golf Ball Company offers a 60% distance range ball 

 

 

9 See https://overlake.club/web/pages/amenities 
10 The Applicant’s Expert does not amend this recommendation in his Addendum (City Exhibit  12 and 13). 
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which meets US Golf Standards and is regularly used on “shorter ranges”. Exhibit C. There are 

also a significant number of manufacturers that offer a ball with a reduction of somewhere 

between 20-30% including Wilson, Callaway and Srixon. Without significant studies to the 

contrary, the Examiner should give significant weight to those marketed values. 

The Applicant additionally continues to fail to address the “undue hardship” component 

of this criterion.  The code defines hardship in stating that it shall not be deemed a hardship if the 

applicant can develop the property for its allowed use in the zone. Here, the applicant already has 

developed its property for its allowed use and there are various options including 1) continuing 

to use the current driving range as there is no minimum size requirement for a driving range, 2) 

creating an alternative layout to accommodate a fuller range; 3)removing holes to accommodate 

a larger range; 4) using of one of these alternative development concepts. This creates many 

alternatives to this variance and “undue hardship” is unrelated to the height restriction. 

  

E. Need for a variance is due to deliberate actions and therefore fails to meet the 
Variance Criteria. 

The Applicant created its golf course through deliberate action. 

“Our first order of business was to secure proposals from golf course architects as to 
layout of the golf course. We had five plans presented and after reviewing them we 
decided that Mr. Vernon A. Macan of Victoria had by far the best layout. We asked the 
leading pros and leading amateurs to look the ground over and also the plans. They did 
this and without exception felt that Mr. Macan’s layout, taking everything into 
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consideration, was the best. It would give us a very fine golf course of championship 
caliber.”11  

A map/drawing of the course also appears as part of the Overlake Divoteer from 6/27/53 

which outlines the practice area as it sits today.  Id at 60-61. 

This course design and build in this particular setup was deliberate - in fact, it was 

carefully considered in conjunction with numerous other designs. The decision was not an 

accident, not a mistake and was also not made by a “third party” but by the same entity making 

today’s application  

The Applicant again misdirects the Examiner by stating without support that “[this 

variance criteria] does not appear designed … to punish past decisions, made accidentally, 

particularly for decisions made by a third party …” App. Brief at 16. The “deliberate action” 

criterion was specifically created for these types of instances. It derives directly from Lewis v. 

Medina, where the Lewis’ mother accidently12 sold an undeveloped second parcel along with the 

parcel that her house was on while keeping a substandard lot to later develop. Id. 

Twenty-five years later when her sons attempted to develop the remaining lot they were 

denied, because the lot was too small for development. A mistake made by their mother more 

than 25 years earlier stopped them from being able to develop their parcel for a single-family 

 

 

11 Overlake; The Land, The Club, The People at 46. Published by Overlake Golf and Country Club, 1979. Excerpts 
provided as Exhibit D. 

12 Lewis v. Medina 548 P.2d 1093, 87 Wn.2d 19.  The facts show that an architect created a design plan at or near 
the time of sale which showed the newly designed residence almost entirely on the undeveloped portion of the 
sold lot.  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 
PARTY OF RECORD’S RESPONSE 
TO APPLICANT’S PREHEARING 
BRIEF 

13 Law Office of Aaron M. Smith 
999 3rd Avenue Suite 700 

Seattle, Washington 98104 
(425) 298-3557 

Aaron@AMSmithLaw.com 
 

home. To phrase it how the Applicant did, “that past decision, made accidentally … made by a 

third-party” rendered the parcel unbuildable.  

The situation here is only different in that the design of the golf course was no accident 

and clearly deliberate and by the same party. It may be a mistake of poor planning or lack of 

foresight, but the extant problem was self-created by the Applicant, and as such cannot support 

an application for a variance.  

F.    Minimum to provide reasonable use of the property13 

While the current predicament may create some difficulty for the Applicant to enact its 

vision, no Variance is required to make reasonable use of the property.   

The Applicant’s brief is littered with these red herrings largely as it relates to a 

reasonable use of the property. However, the Applicant has reasonable use of its property today. 

If it is not granted a variance, Overlake Golf and Country Club will not cease to exist, the 

property will not be devoid of all economic value and the show will go on just as it has for the 

last 70+ years. A reasonable use is not necessarily the “highest and best use” or even a preferred 

use, it is simply one that allows for some feasible use or reasonable return from the property. 

(See Yang Variance). Without a reasonable use, the city may allow a variance so long as it is the 

minimum necessary to create that reasonable use.  

 

 

13 On the City of Medina’s Website, MMC 16.72.030(f)(8) currently contains a clerical error.  It states “The 
variance granted is the minimum necessary to provide reasonable relief use of the property -” however, 
Ordinance No. 1033 clearly removes the term “relief” from this provision. It states “58. The variance granted is 
the minimum necessary to provide reasonable relief use of the property.” 
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The club has the capacity to continue to derive a reasonable use of the property even if 

the variance is not issued. The Applicant has all but proven this with its provision of a golf 

expert’s report from December of 2022 and the attempted conditional use application in 1991. 

The Course and Club has continued to operate without this 50ft netting for at least the last two 

years, but also the last 34 years without changes to the course or its range while still making 

viable use of its property - presumably still at its maximum capacity of its membership.  

 

III. Conclusion 

Applicant still clearly fails to meet its burden necessary to receive a variance from the 

City of Medina. It fails to meet at least 7 of the 8 criteria necessary. The allowance of such a 

structure would cause significant harm to the neighbors of the course infringing on long held 

expectations not only created by zoning ordinances but also by the City’s Comprehensive 

Plan. The contortions which the Applicant uses in its brief to support its application are only 

further evidence that this project does not fit the applicable standards that the City of Medina 

has for issuing variances.   

Dated this 13th day of May, 2025 

Respectfully Submitted,  

Aaron M. Smith 
Attorney for Neighbors and Party of Record 
Law Office of Aaron M. Smith 
999 3rd Avenue, Suite 700 
Seattle, Washington 98104 
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